STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
JAMES L. SM TH,
Petitioner,
VS. Case No. 05-4354

DEPARTMENT OF HEALTH,

Respondent .

N N N N N N N N N N

RECOVMENDED ORDER

Thi s cause cane on for formal hearing before Barbara J.
Staros, Adm nistrative Law Judge with the Division of
Adm ni strative Hearings, on March 14, 2006, by video-
tel econferencing with the parties appearing in Jacksonville and
the Admi nistrative Law Judge appearing in Tall ahassee, Florida.

APPEARANCES

For Petitioner: James L. Smith, pro se
Al'l Florida Septic Tank Service, Inc.
8300 West Beaver Street
Jacksonville, Florida 32206-4311

For Respondent: Catherine R Berry, Esquire
Departnment of Health
515 West Sixth Street
Jacksonville, Florida 32206-4311

STATEMENT OF THE | SSUE

The issue is whether Petitioner created a sanitary nui sance
in violation of Florida Adm nistrative Code Rul e 64E

6.022(1)(d)(l) and (g) and, if so, the proper penalty.



PRELI M NARY STATEMENT

Petitioner Janes L. Smth, who is enployed by Al Florida
Septic Tank Services, Inc., was served a "Citation for Violation
Onsite Sewage Program Sanitary Nui sance"” at a job site in
Jacksonville, Florida, on April 15, 2004. M. Smith contested
the citation and requested an adm nistrative hearing. On
November 29, 2005, nore than a year and a-half later, the matter
was transmtted by the Departnent of Health to the Division of
Admi ni strative Hearings.

At hearing, M. Smth testified on his own behal f.
Respondent presented the testinmony of Scott Turner and Coll een
Bi erbach and of fered Respondent’'s Exhi bits nunbered 1 through 3,
which were admtted into evidence. Respondent's counsel stated
at the hearing that its exhibits had been sent by overnight
delivery to the D vision. However, the exhibits were not
received or filed until April 24, 2006.

No transcript was filed. The parties were given the
opportunity to file proposed recommended orders within 10 days
of the hearing. Neither party filed any witten post-hearing
subm ssi on.

Ref erences to statutes are to Florida Statutes (2005)

unl ess ot herw se not ed.



FI NDI NGS OF FACT

1. The Departnment of Health, Duval County Health
Departnment (Departnent), is the agency charged with enforcing
the statutory and regul atory provisions pertaining to septic
tank installations and repairs in Florida, pursuant to Section
381. 0065, Florida Statutes, and Florida Adm nistrative Code
Chapt er 64E- 6.

2. M. Smthis a qualified contractor enployed by Al
Florida Septic Tank Service, Inc. (Al Florida). The citation
i ssued on April 15, 2004, identifies M. Smth's registration
nunber as SR0011389 and Al Florida' s registration nunber as
SA0000956.

3. The citation describes the alleged violations as
foll ows:

On March 8, 2004, a repair application was
submtted to the Duval County Health
Departnment (DCHD) for 8817 & 8821 Bell rose
Avenue, Jacksonville, FL 32244. Al Florida
Septic Tank Service, Inc. was indicated as
the agent for the applicant/property owner,
Ben Lewis. On April 8, 2004, Robert Hoag,
qual i fying contractor for Plunbing and
Contracting by Hoag, disconnected the stub
out line running fromthe house to the

exi sting septic tank prior to installation
of new septic tanks thus creating a sanitary
nui sance. The existing septic tanks were
abandoned at said property by Al Florida
Septic Tank Service, Inc.; DCHD was not
notified of tank abandonment as required for
i nspection. Water supply was not turned off
during he time of construction. O April 9,
2004, Coll een Bi erbach, DCHD i nspector,



observed and phot ographed prinma facie

evi dence of untreated human waste di scharge
onto ground surface at 8817 & 8821 Bellrose
Avenue.

4. M. Smth accepted the citation on April 15, 2004. On
the same date, M. Smith wote a letter to Scott Turner of the
Departnment of Health, in response to the citation. His letter
reads as follows:

M Scott Turner,

On April 8, 2004 Al Florida Septic Tank
Service Inc. started a job at 8817 and 8821
Bel | rose Avenue in which new tanks and
drainfields were required. |In order for the
new drainfield to be installed the existing
tank had to be abandon [sic] prior to any
wor k bei ng done. The two existing
referenced tanks were properly punped out an
abandoned on April 8, 2004.

The new septic tanks were schedul ed to be
install ed that same day. Due to nechani cal
problenms wth the crane truck, the tanks
were unable to be set that day, causing the
contracted plunber, Robert Hoag, to be
unable to tie in the new sewer line. On the
follow ng day April 9, 2004 tanks (1500
gal l on septic tank) and (750 gallon dosing
tank) were installed with a different truck.
At that tinme the contracted plunber was
onsite to immediately tie in the sewer I|ine.
In the nmean tinme the Duval County Health
Departnment canme to do the required

i nspection of the new system at which tine
Col | een Bi erback of the Health Departnent
observed a small anmount of sewage on the
ground and phot ographed the site. M. Hoag
imedi ately tied the sewer in at the sane
time, fixing the sanitary nui sance wthin
one hour after inspection.



5. According to M. Smith, sanitary problens existed at
this work site for nonths. That is, raw sewage had been com ng
out of the old septic systemfor along tine. In M. Smth's
words, "I was there to fix the sanitary nuisance, not create
it."

6. The owner of the property in question engaged M. Hoag,
of Plunbing and Contracting by Hoag, to acconplish the plunbing
portion of the operation.

7. Wiile M. Smth's letter stated that the new septic
tanks were actually installed on April 9, 2004, M. Snith
testified at hearing that he perfornmed excavation services,
installed a new drainfield and set the new septic tanks on
April 8, 2004. The sand and new drainfield had to be put in
first and the new tanks installed |ast. The plunber, M. Hoag,
woul d be responsi bl e to make the necessary pipe connection on
t he new tanks. However, M. Hoag did not nake the necessary
pi pe connection and the occupants of the residences used the
facilities between April 8, 2004, and April 9, 2004.

8. M. Smth did not call anyone to inspect the old septic
tank upon abandonnent. According to M. Smith, it is comon
practice in the Jacksonville area to not call for an
"abandonnent" inspection when the contractor has a permt to

install a new tank.



9. The Departnent's inspector, Colleen Bierbach,
acknow edged that Al Florida called for an installation
i nspection of newy installed tanks on April 8, 2004.

10. On the norning of April 9, 2004, after the new tanks
had been installed, Ms. Bierbach went to 8817 and 8821 Bel |l rose
Avenue. She observed raw sewage on the ground fl ow ng toward
the septic tanks. She took photographs of what she observed,
but the copies of the photographs received in evidence are too
blurry to show the extent of what she saw

11. M. Smth arrived at the work site just after
Ms. Bierbach arrived on April 9, 2004.

12. The description of the violation in the citation
states that M. Hoag, the plunber, "disconnected the stub out
line running fromthe house to the existing septic tank prior to
the installation of the new septic tanks thus creating a
sanitary nui sance."” The evidence is insufficient to prove that
M. Smith's actions, as opposed to the actions of M. Hoag,
caused the unsanitary conditions.

CONCLUSI ONS OF LAW

13. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of and the parties to this

proceeding. § 120.57(1), Fla. Stat.



14. The Departnent has the burden of proving by clear and
convincing evidence that M. Smth violated the provisions of
Section 386.041(1)(a), Florida Statutes, and Florida
Adm ni strative Code Rule 64E-6.022(1)(d)(l) and (g) because the
Departnent proposes the assessnent of a fine in the anount of

$1, 250. See Departnent of Banking and Finance, Division of

Securities and I nvestor Protection v. Gsbhorne Stern and Co.

670 So. 2d 932 (Fla. 1996). The Departnent has not net its
bur den.

15. Florida Adm nistrative Code Rule 64E 6.022, Standards
of Practice and Disciplinary CGuidelines, provides in pertinent
part, as foll ows:

Rul e 64E-6. 022 Standards of Practice and
Di sci plinary Cui delines.

(1) It shall be the responsibility of
persons regi stered under this rule to see
that work for which they have contracted and
whi ch has been perfornmed by them or under
their supervision is carried out in
conformance with the requirenents of al
applicable Florida Statutes and Chapter 64E-
6, F.A.C. The follow ng actions by a person
i ncluded under this rule shall be deened
unet hi cal and subject to penalties as set
forth in this section. The penalties listed
shal |l be used as guidelines in disciplinary
cases, absent aggravating or mtigating

ci rcunst ances and subj ect to other

provi sions of this section.

* * %



(d) Failure to call for required

i nspections. First violation, letter of
warning or fine up to $500; repeat
violation, letter of warning or fine up to
$500 and 90 day suspension of revocation.

* * *

(I') G oss negligence, inconpetence, or
m sconduct whi ch:

1. Causes no nonetary or other harmto a
custoner, or physical harmto any person.
First violation, letter of warning or fine
up to $500; repeat violation, $500 fine and
90 day suspension or revocation.

2. Causes nonetary or other harmto a
custoner, or physical harmto any person.
First violation, letter of warning or fine
up to $500 and 90 day suspension; repeat

vi ol ation, $500 fine and revocati on.

* * %

(q) Creation or maintenance of a sanitary
nui sance as defined by Section 386.041, F.S.
violation, letter of warning or fine up to
$500; repeat violation, 90 day suspension or
revocation.

16. Section 386.041(1)(a), Florida Statutes, provides as
fol | ows:
386.041. Nuisances injurious to health.

(1) The follow ng conditions existing,
permtted, maintained, kept, or caused by
any individual, municipal organization, or
corporation, governnental or private, shal
constitute prinma facie evidence of

mai ntai ning a nui sance injurious to health:



17.

(a) Untreated or inproperly treated human
wast e, garbage, offal, dead aninmals, or
danger ous waste materials from manufacturing

processes harnful to human or aninmal life
and air pollutants, gases, and noi sone odors
whi ch are harnful to human or animal life.

Section 386.03, Florida Statutes, provides as foll ows:

386.03. Notice to renpve nui sances;
authority of Departnment of Health and | ocal
health authorities.

(1) The Departnent of Health, upon
determ ni ng the exi stence of anything or

t hi ngs herein declared to be nui sances by

|l aw, shall notify the person or persons
comm tting, creating, keeping, or

mai ntai ning the same, to renove or cause to
be renmoved, the same within 24 hours, or
such ot her reasonable tinme as may be
determ ned by the departnment, after such
notice be duly given.

(2) If the sanitary nuisance condition is
not renoved by such person or persons within
the time prescribed in said notice, the
departnent, its agents or deputies or |ocal
health authorities, may within the county
where the nui sance exists, renove, cause to
remove, or prevent the continuing sanitary
nui sance condition in the foll ow ng manner:

(a) Undertake required correctiona
procedures, including the renoval of sane if
necessary; the cost or expense of such
renmoval or correctional procedures shall be
paid by the person or persons commtting,
creating, keeping, or maintaining such

nui sances; and if the said cost and expense
t hus accruing shall not be paid within 10
days after such renoval, the sane shall be
coll ected fromthe person or persons

comm tting, creating, keeping, or

mai nt ai ni ng such nui sances, by suit at |aw,
but this paragraph shall not authorize the
departnent to alter, change, denolish, or



18.
aut hori zes the inmposition of adm nistrative fines for a
viol ation of any provision of Chapter 386, Florida Statutes.

19.
evi dence that M. Smith's actions caused the creation and
mai nt enance of a sanitary nui sance. See Robert J. Hoag V.

Departnent of Health, Case. No. 05-4355 (the Departnent of

remove any nachi nery, equipnent, or facility
desi gned or used for the processing or

di sposing of liquid or snoke effluent of a
manuf acturi ng pl ant.

(b) Institute crimnal proceedings in the
county court in the jurisdiction of which
the condition exists against all persons
failing to conply with notices to correct
sanitary nui sance conditions as provided in
this chapter.

(c) Institute |egal proceedings authorized
by the departnent as set forth in
s. 381.0012.

(d) Institute adm nistrative proceedi ngs
aut hori zed by the departnent as set forth in

s. 381.0061. (enphasis supplied)

Section 381.0061, Florida Statutes, referenced above,

The Departnent did not prove by clear and convincing

Health issued a sanitary nui sance citation to M. Hoag for the

sanme incident, Recommended Order issued February 15, 2006).
follows that the Departnent did not prove that M. Smth

exhi bited gross negligence, inconpetence, or m sconduct which

causes no nonetary harmto the custoner.

10

It



20. Moreover, Section 386.03 requires that a person be
provi ded notice and nmust be provided 24 hours, or "such other
reasonable tinme as nay be determ ned by the departnent” to abate
t he nui sance. This is a condition which nust be satisfied if
one of the actions listed in Section 386.03(2)(a)-(d), including
the inposition of adm nistrative fines, is to be instituted.

The Departnent did not prove that 24 hours passed prior to the
i ssuance of the citation or the abatenent of the nuisance nor
did the Departnent prove that it gave Respondent sone alternate
ti me period.

21. Finally, the Departnent of Health did not prove that
M. Smith failed to call for a necessary inspection as required
by Florida Adm nistrative Code Rule 64E-6.002(1)(d). The
evi dence showed that he called for an inspection of the new
tanks. The Departnent cites to no statute or rule that requires
two inspection requests, i.e., one for an abandonnment inspection
and one for the inspection of newy installed tanks, fromthe
contractor who renoves old tanks and installs new tanks at the

sane site.

11



RECOMVENDATI ON

Based upon the Findings of Fact and Conclusions of Law, it

RECOMVENDED t hat the Departnent of Health, Duval County
Heal th Departnment, dismss the citation issued to M. Smth on
April 15, 2004.

DONE AND ENTERED this 26th day of April, 2006, in

Tal | ahassee, Leon County, Florida.

BARBARA J. STARCS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 26th day of April, 2006.

COPI ES FURNI SHED,

Catherine R Berry, Esquire
Departnent of Health

515 West Sixth Street
Jacksonville, Florida 32206-4311

Janmes L. Smith

Al'l Florida Septic Tank Service, Inc.
8300 W Beaver Street

Jacksonville, Florida 32220
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R S. Power, Agency Cerk
Departnent of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

Timothy M Cerio, CGeneral Counsel
Department of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

Dr. M Rony Francois, Secretary
Department of Health

4052 Bal d Cypress Way, Bin AO0O
Tal | ahassee, Florida 32399-1701

NOTI CE CF R GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Oder in this case.

13



